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17 October 2007

MR. HARUHIKO KURODA
President

Asian Development Bank (ADB)
Manila, Philippines

Dear Mr. Kuroda,

We, the officers of the NPC Employees Consolidated Union (NECU) and the NPC
Employees Workers Union (NEWU) -- with a total membership of 3,533 nationwide (Luzon,
Visayas and Mindanao) — are writing you for and in behalf of the workers of the National
Power Corporation (NPC or Napocor). ! The NPC is, of course, the subject of the restructuring
of the Philippine power industry which is tied to policy conditionalities of ADB loan projects
{(including 1998 Power Sector Restructuring Program/PRSP and 2006 Power Sector
Development Program/PSDP).> We are literally in the frontlines of the restructuring regime
which target the retrenchment of thousands of our union members,

The Philippines is among the first of ADB’s Developing Member Countries to implement
power sector restructuring. These reforms required the unbundling of NPC, an enabling legal
and regulatory framework, and substantive privatization of NPC generation and transmission
assets, with the objective of promoting greater private sector participation and competition to
ultimately bring down power rates. ADB has prided itself to be the lead donor agency that
drives these reforms.

For far too long, workers concerns which should have been at the forefront of any privatization
program have been treated as an add-on or afterthought in the restructuring programs of ADB.
This failure is highlighted in the case of the Bank-supported power sector reforms in the
Philippines. Restructuring on its face would seem to assume a ‘revolving door’ of employment
opportunities as workers are first retrenched and then rehired. But the simple truth is — there
are no jobs out there! When we were all terminated in February 2003, we were all too young
to retire, and too old to be rehired, in a period of extreme competition for a diminishing piece
of the employment pie.

You will agree with us that it is difficult to enter into a dialogue with an institution when
precisely for many of us, it is that institution which is trying to get us out of our jobs. We also
note, however, that ADB has committed itself to a respect of core labor rights — including that
of the right of freedom of association and the effective right to collective bargaining. We see
this in your 2001 Social Protection Strategy and in your recent ADB Handbook on Core Labor
Standards (2006), as you commit the Bank to observe rights that are key to winning the fight
against poverty. *




Core Labor Standards are a set of four internationally recognized basic rights and principles at
work: (i) freedom of association and the effective recognition of the right to collective
bargaining, (i) elimination of all forms of forced or compulsory labor, (iii) effective abolition
of child labor, and (iv) elimination of discrimination in respect of employment and occupation.
The adoption of the International Labor Organization (ILQ) Declaration on Fundamental
Rights of Work in June 1998 marked an important milestone in the recognition by the
international community of the universal and binding nature of basic labor rights.

This is therefore our call to ADB: to ask ADB to place the same rigor and dedication to
addressing the need to respect core labor standards in the Bank’s loans at the same level that it
places its energies to re-engineer and restructure the power industry. For at the heart of such
restructuring — as in the present case — lies jobs lost, core labor rights undermined and lives
destroyed.

We would like to bring to your urgent attention our serious concerns regarding the impacts on
the NPC workforce during implementation of ADB-supported power sector loans. We have
experienced these negative impacts which would likely continue with the approval of the new
ADB loan in 2006 (PSDP). The following sections highlight cur concerns:

1. Supreme Court rutes February 2003 termination of NPC employees illegal!

We allege that due to ADB’s failure of oversight and due diligence, 8,500 NPC employees
were illegally terminated under the terms of ADB’s power sector loans. The Philippines
Supreme Couwrt had ruled with finality on said illegal termination. Indeed, how can one
exercise the freedom of association in the first place, if one is already illegaily terminated.

In September 2006, the Supreme Court ruled that two NPC Board resolutions that terminated
8,500 NPC employees in February 2003 were “void and without legal effect” because these
lacked the necessary number of votes for their adoption. Last January, the high court denied
with finality for lack of merit NPC’s motion for reconsideration (dated 26 September 2006);
NPC’s motion cited a financial liability amounting to PhP4.7 billion {roughly US§102 million)
to be incurred by NPC, representing backwages and wage adjustments of employees.*

The non-payment to date by NPC management of monies due NPC workers violates the core
labor standards of freedom of association and the right to bargain collectively. as it ignores the
continuing legal responsibility of NPC o compensate workers according to the legitimate
agreement between workers and management.

With the amount of PhP4.7 billion (and counting), the workers can buy one or two existing
power plants of NPC, and operate and manage the plants themselves.

=» As a concrete mitigation measure under ADB guidelines, the amount of PhP4,701,354,073
(as of September 2008) should be introduced into the balance sheet of NPC andfor
PSALM, as an obligation that is due NPC workers illegally terminated in February 2003.5



2. Proposed ‘management contract’ between NPC and PSALM a continuing threat to trade union
rights

We are alarmed by the way the NPC Management and PSALMS — a new entity created by the
new electricity law of 2003 (Electric Power Industry Reforms Act or EPIRA) — are handling
‘employees issues’ regarding a proposed OMMSA (Operation, Maintenance & Management
Services Agreement). OMMSA was prepared WITHOUT any transparency and consultation
with the Unions and the NPC workforce whose jobs and security of tenure are at stake. We
have never received a copy of said proposal much less given any representation or a seat when
OMMSA was being drafted — not through either NECU nor NEWU nor the NPC Employees
Affairs Council (EAC).” OMMSA poses a continued threat to our jobs, in what is supposed to
be a ‘leaner and meaner workforce; this has affected our performance and productivity levels
and increased our anxieties and agony as we also realize that soon, NPC will cease to exist
because of the ongoing privatization of our facilities. Allow us to discuss briefly the
OMMSA'’s potential negative impacts on the NPC workforce and our Unions.

a. The said OMMSA gives general plenary power to PSALM in terms of chastising its
employees based on their whims and caprices. The OMMSA uses language in the
selection on personnel “that lends itself to draconian uses: “unqualified, incompetent, and
inexperienced”. It clearly spells out that the PSALM... (can) remove “incompetent,
dishonest, reckless, dangerous or disruptive” personnel. In the Philippine setting, this
language sets itself to abuse of the core labor standards. The plenipotentiary powers of
PSALM might well be directed at the “disruptive” labor union organizer, at the “reckless”
occupational safety and health advocate, and “dangerous” whistleblower. The power given
to PSALM are particularly dangerous from the perspective of labor as this power can be
directed to use on the rank and file by PSALM that is devoid of any employer-employee
relationship within the NPC personnel.®

b. Our concerns viz ‘reckless, dangerous or disruptive’ proviso are not unfounded, as on at
least two occasions in the past, NPC employees lost their jobs because they chose to be
‘disruptive’ or whistle-blow on wrongdoings of their superiors at the NPC.?

c. The OMMSA writes off the independent charter of the NPC. Whether this itself can be
done is legally tenuous as the role of the PSALM is, in short, to seil the NPC, not to run it.
But the OMMSA allows PSALM to exercise powers of a de facto owner with day-to-day
control and overall managerial oversight. From this perspective, the OMMSA is a
dangerous document for organized labor, as in “shecp’s clothing”, an ommniscient and
socially and legally unaccountable PSALM is empowered to determine issues of hiring and
firing.

d. The OMMSA further gives PSALM powers over the operational budget that may lead
itself to diminution of salaries and benefits originally contracted between NPC
management and employees. The OMSSA also leads to the dangerous use of
indeterminate standards and performance indices (to which NPC employees are not party
to, never having been consulted about them), which will determine that those who are
willing to go with the lowest common denominators — lower labor costs, lower
environmental standards, lower occupational safety and health protection — will be those
that will remain employed.




e. Other sections of the OMMSA outline what shall be done by the different divisions, but
nonetheless leaves the determination of performance standards to a PSALM which is
neither the employer nor the owners of the NPC.

f. Moreover, OMMSA is a patently illegal agreement because NPC has not yet been
privatized, i.e., under EPIRA, 70% of assets should already have been sold off.

=> ADB should ensure that a well-defined consultation process is developed and integrated
into its PSDP loan cycle, as outlined in the Bank's Core Labor Standards Handbook (pp.
99-101). Such a consultation process should include trade union stakeholders, especiatly
on matters that relate to employees issues, as in the case of OMMSA, and that workers
and our Unions have access to information and all relevant documents for the
consultations to be genuine and meaningful.

3. Massive job losses due to refrenchment and sale of NPC plants (illegal in two cases) violate
freedom of association and right to collective bargaining

Since power sector reforms were initiated in 1994, an estimated 80% of the NPC workforce
had been laid-off through various reorganization plans, institutional reengineering, ‘early
retirement” schemes and the outright sale of NPC assets, largely tied to ADB-supported power
sector loans. In 1994, when NPC was the number one government-owned and controlled
corporation in terms of assets and revenues, the workforce was roughly 17,000. When the
ADB approved PRSP in 1998, NPC had approximately 13,500 employees. By end-February
2003, only 8,500 employees remained at NPC; we were terminated as per the EPIRA law.
Only 3,800 would remain with NPC by March 1; some 3,400 and 30 employees were ‘spun-
off’ to successor entities TRANSCO (transmission company), and PSALM, respectively. The
remaining 1,300 employees were not rehired.

The product of the core labor standards of freedom of association (FOA) and collective
bargaining is the Collective Agreement, and in the case of NPC, enhanced by the Manual of
Employees Benefits (MEB). Anything that minimizes or reduces the benefits in the Collective
Agreement and MEB violates freedom of association and the right fo collective bargaining.
Any reduction in the bargaining and organizing units as a result of downsizing and
retrenchment constitutes weakening of trade union rights. Fundamental to FOA is the right to
work; one cannot enjoy the right to organize when one is unemployed. And where unions are
weakened with loss of membership base due to retrenchment, unions are effectively deprived
of their right to bargain collectively.

a. During restructuring, our security of tenure had been threatened several times over, and our
bargaining and organizing units reduced as a result of NPC’s downsizing and retrenchment.
We had never been privy to nor consulted in major policy decisions that affect our plight,
nor was there transparency in any of these proceedings. Our Unions were constrained in
our rightful duty to defend and promote the interests of our members.

b. In the sale of NPC plants, PSALM does not obligate buyers to retain the existing
workforce. We presented PSALM with an MEB to be considered as part of the bidding
documents in any asset sale; the MEB would have afforded some degree of social
protection and safety nets to the workforce. This was simply ignored by PSALM. The
EPIRA law could not have contemplated nor be made as justification for a callous and
complete disregard for employees’ rights and protection. 10



To date, we have never been informed by NPC or PSALM of any existing policy that
would ensure and protect the interest of the employees affected by the sale of NPC plants.
If such a policy had already been adopted, neither NECU nor NEWU had been consulted in
regard to its formulation and adoption,

. We believe that PSALM is not authorized to sell off NPC assets without first defining
‘employees issues’, and map out a policy that ensures protection of rights and welfare of
affected employees, as per the Implementing Rules and Regulations of EPIRA.

. We also believe that the sale of TALOMO Hydro Electric Power Plant (HEP) and

AGUSAN HEP in 2004 was prohibited under EPIRA, which set up a 10-year prohibitive
period of sale from 2001 of the Agus and Pulangui Complexes in Mindanao. It is our
considered view that when the law speaks of Pulangui Complex, it does not only refer to
Pulangui Hydroelectric Power Plant in Maramag, Bukidnon since it is not itself a plant
complex but a single-unit hydroelectric plant. The sale of Talomo HEP and Agusan HEP is
well within the prohibited period and therefore a clear violation of EPIRA.!

The sale of Talomo and Agusan hydropower plants was not only illegal but also constituted
a violation of security of tenure of affected employees, as well a transgression of the core
labor standards of freedom to associate and to bargain collectively. 1t in effect
operationalized the view of NPC and PSALM that they and the successor buyer are under
no obligations to retain existing employees of the sold plants. This effectively set aside the
collective agreement and bypassed and ignored the role of Unions as all positions were de
facto made vacant.

. In similar manner, the sale of MASINLOC Thermal Power Plant, PANTABANGAN

Hydroelectric Power Plant, MAGAT Hydroelectric Power Plant, BARIT Hydroelectric
Power Plant, and LOBOC Hydroelectric Power Plant also constituted a violation of the
security of tenure of affected workers, and transgression of the core labor standard of
freedom to associate and to bargain collectively."

> ADB should ensure that Government refrain from any further sale of NPC plants;
employees issues should be resolved through genuine consultation with NPC workers
and Unions.

«» The NPC Board and PSALM should hold consultations with NPC employees through their
respective employees’ organizations to establish transparency and at the same time
define a clear policy on the status of affected employees.

=> ADB should undertake a comprehensive labor impact assessment (L1A), as outlined in
ADB'’s Social Profection Strategy, either in consultation or jointly with NPC unions, to
determine the negative impacts of lay-offs - ie., the prevention of lay-offs; the
compensation to laid-off workers, and the redeployment of laid-off workers — and how this
had been avoided or mitigated by ADB-supported interventions. The LIA should also
review NPC’s retrenchment plan, 13 and address such questions as: what happened to
men and women NPC workers during and after the retrenchment process; adequacy of
safeguard measures/compensation packages; number of new jobs, if any, created due to
the restructuring, efc.




= PSRP's Project Completion Report and the Bank's 2005 sector evaluation of power sector
lending in the Philippines have very minimal reference to labor issues and impacts. In
future, this should be addressed, as outlined in ADB's GLS Handbook, and labor impact
assessments be made public and available to workers directly affected by ADB loans, !

5. Lowering of working conditions and pay a violation of EPIRA and workers’ rights

EPIRA mandates that there should be no diminution of salaries and benefits.”> We believe that
the privatization of NPC was a mere ploy by management to lower conditions of work and pay,
in violation EPIRA. Any condition that minimizes or reduces workers’ wages and benefits
undermines core labor rights,

When remaining NPC employees were terminated in end-February 2003 and rehired
mmmediately after, we were forced to accept employment contracts at position grade Ievels
lower than what we had previously enjoyed, and at 25-30% reduction of our salaries and
benefits. If we had not accepted the new contracts, the only other option would have been no
jobs. Moreover, we note an increase in contractualization and service agreements in what had
previousty been regular NPC jabs.

Several pre-conditions had also been prescribed by PSALM and NAPOCOR for the rehiring of
NPC employees. The NPC board was given the sole prerogative to rehire separated employees,
who would then start their government service anew. Fortunately for the workers, cap-badging
did not push through since managemerit probably discovered that this was not tenable.'®

6. Non-recognition of NPC Unions undermines trade union rights

Four years info the NPC Privatization, there is no mechanism for collective bargaining as our
Unions’ right to representation and collective bargaining have never fully been recognized by
NPC Management, PSALM, or government agencies tasked with the registration or oversight
of public sector unions. Due to delays and obstacles posed by government and NPC’s actions,
our Unions have effectively been deprived to exercise our right to collective bargaining:

a. Although the Labor Department’s Bureau of Labor Relations (BLR) affirms the continuing
existence of NEWU and NECU, it articulated a position in July 2006 that our two Unions
have ‘limited’ rights to representation and collective bargaining, with ‘no legal personality
to represent the employees of NPC and compel their new employer NPC to negotiate for an
agreement.’"’

b. In November 2006, the Office of the Solicitor General gave a favorable opinion, i.e., that
NECU and NEWU *‘should continue to exercise their rights and privileges under the law, to
represent in all pertinent negotiations with employer NPC, and protect the interests of their
members.”'®

¢. The Civil Service Commission {(CSC) has yet to make a resolution on the status of NECU
and NEWU, saying in December 2006 that it has ‘elevated’ the matter to the Public Sector
Labor-Management Council (PSLMC). CSC earlier opined that NEWU and NECU had no
further legal personality which would entitle them to the rights and privileges under
Executive Order No. 180. The delayed resolution by CSC on NECU and NEWU’s status
effectively delays the process of NPC certification election and our Unions’ right to
collective bargaining.



7. Lack of transparency, consultation and participation of Unions and interference by
management undermine trade union rights

Workers and employers’ organizations must enjoy adequate protection against any acts of
interference by each other. NPC Management has engaged in interference in Unions’ affairs, in
acts tantamount to union busting and unfair labor practice through among others non-
remittance of Union dues since 2003 to date.

NPC Management had never fully recognized NECU and NEWU, except in a oath-taking
ceremony in May 2007 where Unions’ officers took an ‘oath’ before the NPC President.
NECU and NEWU had never been consulted on major policy decisions and plans that affect
the plight and interests of our members, e.g., in the drafting of various NPC reorganization
plans; in the sale of NPC power plants; and more recently, in the drafting of OMMSA. Our
unions have never been given a seat at the table in all the negotiations, in clear violation of our
core labor standards of freedom of association and effective right to collective bargaining.

In our relations with various implementing agencies of ADB projects (such as NPC, PSALM),
we have not benefited from proper access to information and the level of consultation that we
should enjoy. Access to information and opportunities to engage in consultation are central to
trade union rights, as they are to all rights. We believe that these practices violate international
standards on openness, based on Article 19 of the Universal Declaration of Human Rights,
guaranteeing the right to seek and receive information.

= We urge ADB to ensure creation of good governance mechanisms (e.g., transparent
procedures, multi-stakeholder consultation process that include workers and their
legitimate representatives) in the implementation of its loans and technical assistance.

=> We specifically call on the ADB to bring its information disclosure policies and practices
into line with, for instance, the Transparency Charter for International Financial
Institutions: Claiming our Right to Know,2

> We note that ADB’s PSDP loan has created a ‘Program Implementation Unit’ {Energy
Executive Committee/EEC); NPC workers and Unions should be represented and have a
voice in that Committee, as with other relevant stakeholders.2!

=> A key recommendation of ADB's Social Profection Strategy’s Action Plan is for trade
unions to have an official interlocutor at the ADB, which we note that ADB has not
undertaken to date, Had ADB atlocated adequate resources for a ‘labor desk’ at the Bank
with necessary competencies and resources to address trade union and labor
stakeholder issues, then perhaps much of the harm that NPC workers and trade unions
have experienced and continue to experience would have been avoided, or at least
adequately mitigated.







